WALLACE E MBERAS
| BLA 98-424 Deci ded Decenber 22, 1999

Appeal froma decision of the Oegon Sate Gfice, Bureau of Land
Minagenent, declaring mning clamnull and void ab initio. QRVC 153824.

Set asi de and renanded.

1 Mning Qains: Lands Subject To--Mning G ai ns:
Location--Mning Gains: Hacer Qains

A placer mning claimlocated on | and pat ent ed
wthout a mneral reservation to the Lhited Sates
is properly declared null and void ab initioto the
extent it includes such land. Wen the exact situs
of the claimon the ground i s uncl ear fromthe
record and the claimnay actual | y enfbrace | and open
to mnera entry, a decision finding the claimnull
and void ab initiowll be set aside and the case
renanded to BLMpendi ng a determinati on of the
actual position of the claimon the ground.

APPEARANCES Vel |l ace E Meras, Mxee, Vdéshington, pro se.
AN ON BY ADM N STRATI VE JUDEE GRANT

Vel lace E Meras has appeal ed the August 5, 1998, decision of the
Qegon Sate Gfice, Bureau of Land Mwnagenent (BLN), declaring the Little
Fraction placer mning clam(QRVC 153824) null and void ab initio. The
basis for the BLMdeci sion was that the cla menbraced | and patented out of
Federal ownership and thus not subject to | ocation under the nmining | ans.

Vdl lace E Meras and Geraldine T. Meras located the Little Fraction
clamon June 5 1998. The |location notice recorded in Kittitas Gounty,
Véshi ngton, on June 8, 1998, and filed wth BLMon June 10, 1998, pl aced the
claminthe S¥sec. 2, T. 2L N, R 17 E, Wllanette Mridian, Kttitas
Qunty, Vdshington. The | ocation notice described the claim whichit
identified as a fraction, as "[begi nning] on Deer Gul ch Road and [ Forest
Srvice (F S)] road #9726-119, proceed N Vésterly 600 to forest service
boundary. Thence N Easterly 800 along F S boundary. Thence Southerly to

poi nt of [begi nning]."
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By notice dated June 16, 1998, B.Madvi sed the | ocators that they
needed to submit a nap depicting the claimin order to conpl ete their mining
clamfiling. The Merases provided the required nap on June 26, 1998.

That nap, however, appeared to position the claimin sec. 11, not sec. 2.

By letter dated July 1, 1998, B.Mnoted the di screpancy between the | ocation
notice's placenent of the clamin sec. 2 and the nap's siting of the claim
insec. 11. Further, B.Mpointed out that the | andnarks desi gnated on the
nap coul d not be found anywhere in T. 2L N, R 17 E, although they did
exist inT. 20N, R 17 E Hence, BLMasked the Merases to confirmthe
correct township, range, and section |ocation of the claim

The Merases responded by letter dated July 7, 1998, stating:

According to your nap * * * this claimis in the SE %of
sec. 2 Twp 20, R17.

However - ! This nap has Deer Gl ch alnost a mle south of
itsreal location; it has Wllians Geek a Yamile north of its
| ocat i on.

The Vénat chee National Forest Vdodcutters nap that | used
and find it is nore realistic places this clamjust barely in
the NWiof sec. 11.

| accept your nap and ask that you pl ease correct ny
location to sec. 2, Twp. 20, R 17.

Inits August 5, 1998, decision, BLMdecl ared the Little Faction
placer mning clamsituatedinsec. 2, T. 20N, R 17 E, null and void ab
initio because that |and was not subject to | ocation under the mining | ans.
Fecifically, BLMfound that the cla mentraced | and that had been patent ed
out of Federal ownership on June 6, 1925, by patent No. 961023. That
patent, a copy of which was encl osed wth the decision, transferred, anong
other lands, the S/AE&E4sec. 2, T. 20N, R 17 E, WIlanette Mridi an,
to HD Harkness, excluding only mneral deposits known to exi st on August
9, 1923.

(n appeal, the Merases deny that the Little Faction clamis
situated on the Harkness property, contending instead that the claimlies
al ongsi de the B ackj ack cla mwhich was patented on ttober 12, 1931. They
provide a copy of the naster title plat for the towship and an aeri a
phot ograph. They have outlined the location of the Little Faction clamon
both of the docunents. The |location of the claimas shoan on the naster
title plat is wthinthe SWgE/4sec. 2, outside the borders of any patented
| and.

[1] Mning clains nay be located only on | ands open to the operation
of the Federal mning laws which are limted to "lands bel onging to the
Lhited Sates.” 30 USC 8§22 (1994). Land patented wthout a mneral
reservation to the Lhited Sates is not available for mning clam
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location, and a placer mning cla mlocated on such conveyed | and is nul |
and void ab initio. WIliamSol onon, 137 IBLA 68, 70 (1996); John Wi ght,
112 1BLA 233, 238 (1989); Kenneth Russell, 109 | BLA 180, 183 (1989).

Application of this settled lawto the facts of this case is
conpl i cated by the confusi on over the exact position of the Little Faction
claimon the ground. The claimlocation notice placed the claimin S#isec.
2, T.2LN, R 17 E, vwhile the nap depicting the clamsited it in sec.
11, not sec. 2. Lpon receipt of BLMs letter noting this di screpancy and
poi nting out that the | andnarks designated on the nap existed in T. 20 N,
R 17E, not T. 2L N, R 17 E, the Merases adopted the S&4sec. 2, T. 20
N, R 17 E, asthesitus of their clam The copy of the naster title
plat submtted on appeal positions the claimwthin unpatented Lot 9 in the
SWdE4sec. 2, T. 20 N, R 17 E  Uhder these circunstances, we nust set
aside BLMs August 5, 1998, decision and renand the case to deternmine the
exact location of the claimon the ground. 1/ See Lhited Sates Borax &
Chemcal Gorp., 98 IBA 358, 361 (1987); Leslie Gurriea, 93 I BLA 346, 349
(1986); see also Quitline Al Grp., 95 IBLA 255, 258-59 (1987). In
determining the location of the mning claim its situs on the ground as
di scl osed by its nonunents control s over a conflicting descriptionin the
location notice or placenent on a nap. See Qutline Gl Grp., supra; Leslie
Qrriea, 9B IBAat 349 n.3; Aley Taylor, 90 IBLA 313, 317-18 (1986). (nce
the claims locati on has been determmned, BLMnay adj udi cate the claim
accordingly. See Leslie Grriea, 93 IBLAat 350.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision
appeal ed fromis set aside and the case is renanded to BLM

C Randall Gant, Jr.
Admini strative Judge

| concur:

David L. Highes
Admini strative Judge

1 It appears that in the process of prosecuting this appeal appel | ant has
now properly related the | ocation of the claimon the ground to the public
land surveys. The locators nay wsh to file an anended notice of |ocation
reflecting the proper location of the claimon the ground in relation to the
public |and surveys.
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